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STATEMENT OF FACTS.

The defendant in error claimed to be the owner of

a mining claim in Alaska, known as No. i Flat Creek.

On December 14, 1909, he instituted an action in joint

trespass and for conversion by the plaintiffs in error

of ores from within the alleged boundaries of said

claim, during the months of June, July and August,

1909, claiming damage in the sum of $5606.88 there-



for. In his complaint he alleges that he ''is now and

" during all the time herein mentioned has been the

" owner, in possession and entitled to the possession^

of the claim described. That in June, 1909, the plain-

tiffs in error wrongfully, unlawfully and wilfully en-

tered upon the southerly portion of said mining claim

and by their agents, tenants, employees and lessees

wrongfully, unlawfully, knowingly and against the will

and consent of the plaintiff mined the said portion of

said ground and took out $5606.88 in gold and that

the plaintiffs in error actually received $991.91 in roy-

alties therefrom (Tr., 1-3).

The answer of the Pioneer Mining Company after

denying generally all of the allegations of the com-

plaint sets up that it and Dunham are the owners in fee

to the "Gold Belt Fraction" adjoining the No. i Flat

Creek, which overlaps it in part.

That the Pioneer Mining Company became the

owner of a three-quarters interest in the Gold Belt

Fraction on the 14th day of June, 1909. That prior

thereto, on the loth day of August, 1908, the then own-

ers of the Gold Belt Fraction, C. A. Banghart and A.

H. Dunham had leased the same to O. A. Margraf and

J. A. MacFarlane for the term of two years, and prior

to the conveyance to the Pioneer Mining Company, the

said lease had been assigned to C. H. Marsh, George

Marsh, G. H. Marsh and Harry Ashland, who entered

upon and mined the Gold Belt Fraction at the time

stated in the complaint, and in so doing in good faith



and believing they had a right to do so, under their

lease, but without the knowledge, authority, instance,

or suggestion of the Pioneer Mining Company, en-

tered upon and mined in part the overlap and conflict

between the two claims.

That the Pioneer Mining Company received royal-

ties under said lease in the sum of $619.95/100, but that

what proportion of said royalties came from or was a

part of the gold dust taken out of the overlap it has no

information or knowledge, and for that reason denies

that it ever received any royalties or gold dust from

the part of the Gold Belt Fraction in conflict with said

No. I Flat Creek (Tr., 7-9).

The answer of the plaintiff in error Dunham, be-

sides a general denial, is practically the same as that of

the Pioneer Mining Company, the amount of royalties

received being less (and but $206.65) (Tr., 11-13).

The separate replies to these answers simply allege

knowledge and notice of the rights of Mitchell in the

premises before the receipt of royalties (Tr., 14, 16).

Upon the issues thus raised the case went to trial be-

fore a jury, and on the trial the following facts ap-

peared:

That Dunham was the owner of an interest in the

Gold Belt Fraction since 1904 and he gave the lease

under which the Marshes and Ashland were operating.

That all the gold dust taken out of the ground was

placed in the Nome Bank and Trust Company, and

checked against by the lessees. Dunham, it seems, re-



ceived from the lessees a royalty of twenty per cent,

(afterwards reduced to fifteen per cent.). Dunham aft-

erwards gave the Pioneer Mining Company his check

for its proportion of said royalty. No gold dust ever

was received by either Dunham or the Pioneer Mining

Company.

The ground was operated at a loss, the lessees being

five thousand dollars in debt when they ceased work-

ing. Labor liens were filed on the lessors' ground be-

cause of the lessees' inability to pay.

There is some evidence to the elTect that Mitchell

claimed to the lessees that their shaft was on his ground,

subsequent to the cleaning up of about 26.07 ounces of

dust, and that he did this in the presence of Dunham;

he was on friendly terms with these lessees and did not

make them defendants in the action. One of the lessees

testified that after Mitchell had notified them they were

over on his line, they did not quit work because Mitch-

ell never made any attempt to stop them from working

and never made any demand for the gold that was be-

ing taken out of the overlap. One of the lessees tes-

tified that it was impossible to tell just what proportion

of the gold was taken from the disputed ground, that

he couldn't tell whether it was a fifth or a half; there

wasn't a third.

It appeared further from the testimony of Mitchell

that he was not in the possession of the ground in con-

troversy at the time of the alleged trespass and conver-

sion, that it was in the possession of one Ramps Peter-



sen on June ist, 1909 (when Mitchell arrived on the

Corwin), who was there working under a lease from

Mitchell (Tr., 58).

That Petersen entered into possession of the prem-

ises under the lease shortly after it was made and

Mitchell testified that he supposed he was the owner

of the lease until his lease expired. Petersen was

working there (Tr., 63).

The defendants offered this lease in evidence for the

express purpose of showing that Mitchell was not in

nor entitled to the possession of the premises at the time

of the alleged trespass, but the Court ruled it out (Tr.,

64-67).

At the close of plaintiffs' case defendants moved for

a non-suit, and the motion being denied, again at the

close of its case made a motion for a directed verdict,

which was denied (Tr., 84). The jury rendered a ver-

dict against the defendants for the sum of $826.60, be-

ing the full amount of ro5^alties received from the les-

sees of defendants for the gold taken out under their

lease on the Gold Belt Fraction. From the judgment

based on said verdict the defendants prosecute this writ

of error and assign the following errors, to wit:



ASSIGNMENT OF ERRORS.

I. The Court erred in admitting in evidence the

certified copy of notice of location of No. i Flat Creek,

Plaintiff's Exhibit i, in words and figures as follows,

to wit:

''No. 24734.

Cape Nome Mining District,

District of Alaska.

I, the undersigned, a citizen of the United States

of America, do hereby locate 20 acres for Placer

Mining purposes.

Commencing at Initial Stake where a copy of

this notice is posted, thence running 1320 feet up

stream to upper center Stake where a copy of this

notice is posted and 330 feet on each side of center

line to corner Stakes including the little Lake. This

claim shall be known as the John Anderson Claim

No. I Flat Creek, a tributary of Wonder Creek in

the aforesaid District.

Relocated January ist, 1904.

Witness: Locator:

D. S. Sullivan. Harry Gavin.

Filed for record at request of Harry Gavin Jan.

I, 1904, at 9:45 A. M.
T. M. Reed,

Recorder.

W. W. Sale,

Deputy."

^'(Vol. 133, page 291.)"

(Certified to.)



2. The Court erred in admitting in evidence the

separate answer of the defendants in case No. 2097,

Plaintiff's Exhibit No. 7.

3. The Court erred in excluding from evidence the

lease from Mitchell to Peterson, Defendant's Exhibit

"A," in words and figures as follows, to wit:

"This Indenture of Lease made and entered into

this 1 6th day of October, 1908, between Charlie

Mitchell of Nome, Alaska, the party of the first

part, hereinafter called the lesor, and J. A. Peter-

son of the same place, the party of the second part,

hereinafter called the lessee.

Witnesseth: That the said lessor for and in con-

sideration of the rents, royalties, covenants and

agreements hereinafter reserved by the said lessee

to be paid, kept, done and performed, has granted,

demised, leased and let and by these presents does

grant, demise, lease and let unto the said lessee that

certain placer mining claim, known, designated and

numbered Number One (
i

) Flat Creek in the Cape
Nome Mining and Recording District, District of

Alaska, together with the appurtenances, privileges,

franchises, and water rights thereto incident, ap-

pendant and appurtenant, and the privilege to pros-

pect and mine for gold, precious metals and miner-

als and to mine and extract the same.

To have and to hold unto the said lessees for the

term of one (i) year from the date hereof, expiring

on the 1 6th day of October, 1909, at Twelve O'clock

noon of said day, unless sooner forfeited or deter-
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inined through the violation of any covenant or cov-

enants hereinafter against the said lessee reserved.

In consideration of the said lease, demise and

privileges, the said lessee covenants and agrees to

and with the said lessor, as follows, to wit:

First: To enter upon said mining claim and

premises as soon as practicable after the winter scale

goes into efifect and to begin active mining opera-

tions to prospect and exploit the same for the pur-

pose of discovering thereon, gold in sufficient quan-

tities to justify mining operations, and if pay is so

discovered, to immediately begin working and mi-

ning the same and thereafter work and mine the

same in a minerlike manner and in the most practi-

cable manner known to good mining in this Dis-

trict so as to take out the greatest amount of gold,

precious metals and minerals possible, with due re-

gard to the safety and preservation of said premises

as a workable mine.

To pay to the said lessor a royalty and rent for

said premises. Fifteen (15%) per centum of the

gross output of all gold and other precious metals

and minerals extracted from said mining premises

during the winter mining season, or during and in-

cluding all of the time from the date hereof to the

first day of June, 1909, and thereafter Twenty

(20%) per cent, of the gross output of all gold ex-

tracted from said premises, during the remainder

of the term of this lease. Said royalty to be depos-

ited in the Nome Bank and Trust Company to the

credit of the said lessor, immediately after each and

every clean-up.



To allow and permit said lessor, his agent or rep-

resentative to be present at each and every clean-up

and to examine, inspect and weigh the same and to

allow and permit said lessor, his agent or repre-

sentative to enter upon and into said mining prem-

ises at all reasonable times for the purpose of in-

spection.

To keep full, true and complete books of account

showing the date and amount of each and every

clean-up, which books of account shall, at all times

be open for the free use and inspection of the said

lessor.

To deliver to the said lessor the said premises

with the appurtenances and all improvements, ma-

chinery and camp equipment execepted, in good or-

der and condition and the mine in all respects ready

for continued work without demand or further no-

tice, at noon of the said i6th day of October, 1909,

or at any time previous upon demand for forfeiture.

Finally upon violation or failure to perform by

the said lessee or any person under him, of any cov-

enant or covenants hereinbefore reserved, the term

of this lease and all rights and privileges thereunder

shall, at the option of the said lessor, expire and the

same and the said premises with the appurtenances

shall at once become forfeit to the said lessor, and

the said lessor, their agent or representative, may
thereupon re-enter and take possession of the said

premises and dispossess all persons occupying the

same, with or without force and with or without

process of law.

The lessee further agrees to notify the said lessor
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of each and every clean-up, when the said lessor

shall be at Nome, in the District of Alaska.

It is mutually agreed that each and every clause

and covenant of this Indenture shall extend to and

be binding upon the heirs, executors, administrators

and assigns of all the parties hereto.

In witness whereof the said parties have hereunto

set their hands and seals, to this and another instru-

ment of like tenor and date, the day and year first

above written, the one whereof being fulfilled, the

other stands void.

C. Mitchell (Seal.)

J. A. Peterson (Seal.)

Signed, Sealed and Delivered in the Presence of:

M. L. Peterson.

J. S. Hannum.

United States of America,

District of Alaska, Second Division—ss.

This certifies that on this 17th day of October,

1908, before me, the undersigned, a Notary Public

in and for the District of Alaska, personally ap-

peared Charlie Mitchell and J. A. Peterson, to me
known to be the same persons described in and who
executed the foregoing instrument, and they each

duly acknowledged to me that they executed the

same.

In testimony whereof, I have hereunto set my
hand and affixed my notarial seal, the day and year

in this certificate first above written.

(Notary Seal.) M. L. PETERSON,

Notary Public in and for the District of Alaska,

Residing at Nome."
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(Endorsed on back:) ^'Mining Lease. Charlie

Mitchell to J. A. Peterson. Dated October i6,

1908."

Defendants' Identification No. ''aa," T. M. Reed,

Deputy Clerk.

4. The Court erred in overruling the motion of de-

fendant Pioneer Mining Company, for a nonsuit at the

close of plaintiffs' case.

5. The Court erred in overruling the motion of de-

fendant A. H. Dunham for a nonsuit, at the close of

plaintififs' case.

6. The Court erred in sustaining plaintiffs' objec-

tion to the following question asked the witness G. W.
Campbell, to wit:

^'Did the Pioneer Mining Company receive any

gold or gold-dust that purported to come from the

No. I Flat Creek placer claim?"

7. The Court erred in refusing to direct a verdict

in favor of defendant Pioneer Mining Company.

8. The Court erred in refusing to direct a verdict

in favor of the defendant A. H. Dunham.

9. The Court erred in entering judgment in favor

of the plaintiff and against defendant Pioneer Mining

Company.

10. The Court erred in entering judgment in favor

of the plaintiff and against the defendant A. H. Dun-

ham.



ARGUMENT.

Plaintiffs in error assigned as one of the errors of

the Court below that it should have granted their mo-

tions for a directed verdict at the close of the trial.

Such motions were based upon the ground that the

plaintifif had failed to prove facts sufficient to consti-

tute a cause of action against either the Pioneer Mining

Company or the defendant, Dunham. These motions

should have been granted, and for the following rea-

sons:

(i) The complaint alleges that Mitchell was in the

possession of the ground trespassed upon, while the evi-

dence entirely fails to show that fact, but on the con-

trary shows that the same was in the possession of Mitch-

ell's lessee.

(2) The complaint alleges a joint trespass, and the

evidence fails to show any concert of action between

the Pioneer Mining Company and Dunham in such

alleged trespass, but on the contrary shows that the tres-

pass complained of was committed by the lessees of the

defendants, and if acquiesced in by Dunham, no par-

ticipation in such acquiescence is shown by the Pioneer

Mining Company.
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I.

In an action of trespass quare clausum fregit actual

possession in plaintiff must be shown or such a construc-

tive possession as follows from the ownership of the

premises trespassed upon.

The rule is well settled that trespass to real property

can not be maintained unless the plaintiff has actual or

constructive possession of the property where the tres-

pass was committed and never when the possession of

the property was in the defendant.

Newcomb vs. Love, 70 N. W., 443

;

Drake vs. Howell, 45 S. E., 539;

Waterbury Clock Co. vs. Irion, 41 Atl., 827;

Halligan vs. Chicago & Rock Is. R. R. Co., 15

111., 558.

A lessor can not maintain an action of trespass quare

clausum fregit while there is a tenant in possession.

Roussin vs. Benton, 6 Mo., 305;

Wickham vs. Freeman, 12 Johns. N. Y., 183

;

French vs. Fuller, 23 Pick. (Mass.), 104;

Lienow vs. Ritchie, 8 Pick. (Mass.), 235;

Holmes vs. Seeley, 19 Wend. (N. Y.), 507;

Tobias vs. Kohn, 36 N. Y., 363.

"It is a well settled rule that when a contract of

tenancy is consummated by the entry of the tenant,

the exclusive right of possession is thereby instantly



changed from the landlord to the tenant during his

term, and for any injury to that possession the right

of action is exclusively in him. This is so whether

he retains the possession or not, because it is his ex-

clusive right of possession that gives him the exclu-

sive right of action for any injury done to it, either

by the landlord himself or a stranger during the ex-

istence of that exclusive right. During the contin-

uance of the tenant's right of possession, the land-

lord has no right of action for any injury done to

it by a stranger or the tenant himself. His right is

confined to the protection of his reversionary inter-

est merely. For any injury to his reversionary in-

terest either by his tenant or a stranger, he may have

any appropriate action of redress, but not an action

of trespass, because that alone lies for an immediate

and direct injury to the possession, and the tenant,

having the exclusive right to the possession, he alone

can resort to that kind of action."

Walden vs. Conn, 4 Am. St. Rep., 204, 84 Ky.,

312.

See also,

Gooding vs. Shea, 103 Mass., 360;

Dearborn vs. Wellman, 130 Mass., 238;

Gould vs. Sternberg, 4 111. App., 439.

There is absolutely nothing in the record to show

that Mitchell was in the actual possession of the ground

alleged to have been trespassed upon. On the contrary,
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he showed in his testimony that he had given a lease on

the ground to one Ramps Petersen. He testifies:

''I first heard that the Marshes were mining on

No. I Flat Creek on the first day of June, 1909; I

went out on the claim,—No. i Flat Creek. I ar-

rived on the 'Corwin' on May 28th. Ramps Peter-

sen was working under a lease^^ (Tr., 58).

And again:

"I came to the conclusion I had no right to give

Mr. Lindeberg a lease, because the claim was al-

ready given out on a lease to Mr. Ramps Petersen,

and I couldn't give another lease on the same ground

because the least was not expired yet. . . . be-

cause there was already an unexpired lease on the

claim, . . . This was in June or July'' (Tr., 61).

^^.
. . Mr. Petersen entered into possession of

these premises under this lease shortly after it was

made. I suppose he was the owner of the lease until

his lease expired. He was working there" (Tr., 63)

.

The defendants, after Mitchell had testified to these

facts and to the signatures to the written lease given

by him to Petersen, offered the same in evidence for

the purpose of showing that Mitchell was not in pos-

session at the time of the trespass, but the Court ruled

it out (Tr., 63, Assignment of Error, 3 Tr., 102).

This lease is in the usual form of mining lease, giv-

ing to Petersen for the period of one year from Octo-

ber 1 6th, 1908, the possession with the right to mine
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and extract the minerals contained in No. i Flat Creek,

paying a royalty to the lessor of 15 per centum until

June I, 1909, and thereafter 20 per cent., reserving to

the lessor the right to be present at all clean-ups and to

enter upon the premises for purposes of inspection at

all reasonable times, and to turn over the possession at

noon of October i6th, 1909 (Tr., 64).

In excluding this lease from evidence, the Court

erred for the reasons and upon the authorities herein-

above cited. Under the general denial in the answers

the defendants were entitled to show that the plaintiff

was not in possession of the property.

Uttendorff vs. Saegers, 50 Cal., 497;

Louisiana L. vs. Fisheries Co., 13 So., 171
;

Wilson vs. Cleveland, 30 Cal., 192.

Of this right they were deprived by the action of

the Court in regard to this lease.

Again, even had the Court in so ruling considered

the action as one for damages to the reversion, which

the plaintiff had a right to maintain (a right which we

deny under the allegations of the complaint), such

lease upon the question of the duration of the term

would be important and material evidence as affecting

the measure of damages.

Uttendorffer vs. Saegers, supra.

Actual and constructive possession are the only

forms of possession known to the law. Constructive or
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legal possession, as it is frequently called, is that pos-

session which the law implies in the holder of the para-

mount title to land that is unoccupied.

28 Am. &' Eng. Ency. L., p. 239;

Simmons Creek Coal Co. vs. Doran, 142 U. S.,

442.

But no such constructive possession can be imputed

to the plaintiff in the case by reason of his holding

the legal title to No. i Flat Creek. In view of the

fact that he testified that his lessee was working on the

ground under a legitimate lease at the time of the tres-

pass, and of the further fact that he showed the defend-

ants through their lessees to be in adverse occupancy

thereof, all presumptions of constructive possession aris-

ing by reason of ownership failed. It is only by a legal

fiction that possession follows the title and this only in

the absence of an actual possession being shown.

See Buck vs. Louisville Gf N. R. Co., 48 So. (Ala.),

699, where the rule is expressed as follows:

''In order to recover in trespass the plaintiff must

show possession of the land, actual or constructive,

when the alleged trespass was committed. The
plaintiff never showed any actual possession

—

pos-

esssio pedis, to the strip upon which defendants'

track was located, and therefore had to rely upon
constructive possession, given by his color of title

in connection with his actual possession of a part of

the land embraced in his deeds. There is no field

of operation however for constructive possession
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of one when the land is in the actual possession of

another/' (Italics ours.)

See also,

Church vs. Walker, 34 Conn., 422;

Tolles vs. Duncombe, 34 Mich., loi.

These authorities would seem to be conclusive upon

the point of the right of the plaintiff to bring this ac-

tion, but it may be maintained by him that the injury

complained of is an injury to his rights as a reversioner.

However that may be, plaintiff neither alleged nor

proved a right of action for an injury to the reversion

and it was necessary to do both in order to maintain

the action.

There is no allegation whatever in the complaint of

any injury to the reversion. In fact, plaintiff assumed

his right to maintain the action and therefore did not

even set up the fact of his lessee being in possession,

although he indirectly proved it.

"If the plaintiff was not in possession except

through his tenants, who were then in the actual

possession, and the acts of the defendant were an

injury to the reversion, the declaration should have

so alleged the fact/'

Bascom vs. Dempsey (Mass.), 9 N. E., 744;

Woodman vs. Francis, 14 Allen, 198;

Gooding vs. Shea, 103 Mass., 360;

Uttendorffer vs. Saegers, 50 Cal., 497;

Hastings vs. Livermore, 7 Gray, 194.
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II.

A joint trespass is alleged, but no concert of action as

between defendants was proven.

The record in the case shows that long prior to the

acquisition of any interest in the Gold Belt Fraction by

the defendant, Pioneer Mining Company, the ground

had been leased to the assignors of the lessees, the

Marshes and Ashland, and when the Pioneer Mining

Company acquired its interest the Marshes were in oc-

cupation of the ground working it under the lease as-

signed to them.

The evidence shows that ore was taken out of both

the Gold Belt Fraction and the No. i Flat Creek over-

lap. The plaintiff was very friendly with the Marshes,

failing to sue them for the alleged trespass upon his

ground, and even calling one of them as a witness on

his behalf; and he testified that he couldn't tell what

proportion of the gold came from the disputed ground.

He was not sure whether it was a fifth or a fourth, but

it was not a third (Tr., 55). So that it appears as an

undisputed fact that at least two-thirds of this royalty

was due to the defendants. The royalties due under the

Marsh lease were paid by the bank where the gold dust

was deposited to Dunham, who afterwards gave a check

to the Pioneer Mining Company for its proportion.

The fact of the extraction of ore from No. i Flat

Creek by the lessees of defendants or the payment by

Dunham to and the receipt by the Pioneer Mining
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Company of this royalty is the only evidence in the

record upon which the plaintiff relies to show concerted

action in trespassing upon the ground by these de-

fendants.

Admitting that the lessees of defendants wrongfully

trespassed upon the ground of the plaintiff, still the

defendants could not be held liable for such tort.

A lessor is not liable for the torts of the lessee or his

servants. The doctrine of respondeat superior cannot

apply as the relation between the lessor and lessee is not

that of partners, nor master and servant, nor agency.

Tiffany on L.^ Tenant, Sec. 5;

Morton vs. Wiswall, 26 Barb., 618;

Bachert vs. Lehigh Coal & Navigation Co.

(Pa.),57 Atl., 765.

Where, as here, it clearly appears that the acts com-

plained of were not done by the defendants themselves,

the relation of master and servant must be established

between the defendants and the persons who did the

acts; and where the latter are neither employed, paid

or controlled by defendants, the defendants are not

liable in trespass.

McGwire vs. Grant, 25 N. J. L., 356;

Hoxie vs. Nadine, 123 Fed., 379;

Glass vs. Black, 91 Pa. St., 418.
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A lessee is not the agent of the lessor.

Gale vs. Fredericks, 52 Pac, 11 18.

It is held that the receipt of rent on the part of the

landlord is not sufficient to create the relation of prin-

cipal and agent.

McCarty vs. Carter, 49 111., 53.

On principle the same would be true' of the royalty

received from a mining lessee.

But as before stated there is nothing in the record to

show a joint trespass as between these defendants and

their lessees, or as between themselves. And the action

being for a joint trespass, it was incumbent upon the

plaintiff to establish concert of action.

Cooper vs. Blair, 14 Or., 255; 12 Pac, 370;

Dahms vs. Sears, 13 Or., 47; 11 Pac, 891.

It appears uncontradicted that the Pioneer Mining

Company did not acquire its interest in the Gold Belt

Fraction until some time in June, 1909. The first clean-

up was in June (Tr., 50) , for gold taken out before the

Pioneer Mining Company had obtained its interest.

It appears that Dunham was notified, as Mitchell

claims, some time in June, that his lessees were and

had been trespassing. The Pioneer Mining Company

received no royalties until August 2, 10 and 24, when
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they received Dunham's checks for the aggregate sum

of $619.95 (Tr., 80), although certificates of assays ap-

peared for July 3, 10, 16, 22, 28 and August 3, 7, 17 and

24. Even if it be conceded that the Pioneer Mining

Company committed a trespass in receiving a royalty

in August from its lessees, through its co-ov^ner, Dun-

ham, such trespass was entirely independent of the prior

trespass, if any, of its co-defendant, Dunham, in re-

ceiving royalties for clean-ups made prior to the time

the Pioneer Mining Company became a part owner in

the land. That there were such clean-ups appears from

the testimony of Marsh (Tr., 44). And if each re-

ceipt of royalt}^ can be deemed to be a separate tres-

pass against the plaintifif, in converting its alleged prop-

erty, then there was no such concert of action, or joint

conversion, as between Dunham and the Pioneer Min-

ing Company, as would permit the plaintifif to main-

tain this action, upon the principle of the cases cited.

This action is for the recovery of all moneys received

as royalties, including the clean-ups made prior to the

accrual of the interest of the Pioneer Mining Company

(and the answers of both show that the amount of the

verdict rendered was the exact amount of all royalties

admittedly received by them), which would include

those received prior to the Pioneer obtaining an interest.

It is then clear that plaintifif has utterly failed to show

any such concerted action as to all these separate tres-

passes as would entitle it to maintain the action.
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^'Where an action has been brought against sev-

eral joint trespassers, the evidence must be confined

to the joint offense in which all are implicated."

Addison on Torts, Sec. 1321.

Where bankrupts and their assignees were joined as

defendants in an action of trover and a verdict passed

against all the defendants upon evidence that the bank-

rupts, before their bankruptcy had converted the goods

of the plaintiff by pledging them without authority, and

that the assignees after the bankruptcy had refused to

deliver them up upon demand, the Court held that the

conversions were separate and granted a new trial for

want of evidence of a joint conversion.

Wilbraham vs. Snow, 2 Saunders;

Cooper vs. Blair, supra.

In conclusion, we submit that for the foregoing rea-

sons the Court should have granted the motions for a

directed verdict in favor of defendants. The plaintiff

entirely failed to prove a state of facts sufficient to con-

stitute any cause of action against defendants. Further-

more, he proved a state of facts entirely different from

the facts set up in his complaint.

The verdict in this case being a general one, implies

a finding of every material fact properly averred in the

complaint and every fact essential to sustain the action
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reasonably inferable from the facts properly averred

therein.

Plyer vs. Pacific Portland Cement Co.^ 92 Pac.,

56 and 50;

Mitchell vs. Tell City, 83 N. E., 735;

Merritt vs. Wilcox, 52 Cal., 238.

The complaint alleges possession in the plaintiff; he

proved possession not in himself but in his lessee. The

complaint alleges a joint trespass on the part of the

defendants; he proved trespasses in the lessees of the

defendants, which trespasses were without the knowl-

edge of the defendants, and some of which trespasses

occurred prior to the defendant Pioneer Mining Com-

pany acquiring any interest in the ground; and he did

not join the lessees in the action.

Can a plaintiff plead one state of facts and prove an-

other and a verdict based upon such pleading and proof

be sustained?

This would be in violation of that most elementary

principle of pleading and practice, that the allegata

and probata must agree.

In the case of Carson River L. Co. vs. Bassett, 1-2

Nev., 760-766, the Supreme Court of Nevada, recog-

nizing the principle we are contending for pertinently

say:

".
. . It will hardly be claimed that because

the forms of action have been abolished, a party

must have his relief whenever he asks it, whether
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his pleadings be in accordance with the facts out

of which the action arises or not. Counsel would

hardly expect to recover on a promissory note in

an action in which the complainant charges a tres-

pass upon land or de bonis asportatis, nor to recover

damages against a defendant for trespass in an ac-

tion in which he is sued for rent upon a lease. If

in such a case there is a failure to show a lease, there

could be no recovery in that action, because there

would be a failure to establish the fact upon which

the action is founded. As in this case the plaintiff

declares upon a contract, if he fails to establish it

there must be an end of the action. If under such

a complaint he can recover damages in trespass for

infringing the plaintiff's franchise, there can be no

good reason why he should not also be permitted

to recover upon a promissory note under the same

pleading."

In other words, the plaintiff in this case must recover,

if at all, upon the cause of action set out in his com-

plaint, and 7iot upon some other which may be devel-

oped by the proofs.

Mondrau vs. Goux, 51 Cal., 151

;

Bryan vs. Tormey, 84 Cal., 126.

We respectfully urge the Court that our antagonist

was not entitled to a judgment. He made a total failure

of proof.

Aside from all other questions, had the plaintiff been

in the absolute and unqualified possession of the prop-
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erty he was not damaged in the least. The trespass, if

any, was damnum absque injuria. There was no dam-

age to the reversion. That part of his ground was pros-

pected at the expense of the defendants. That was a

distinct advantage to him.

The uncontradicted facts show that the defendants

were held to the full measure of responsibility, notwith-

standing they personally did not mine our opponent's

worthless ground and although it was prospected at

their cost. From the overlapping ground and our ad-

mitted ground, there was taken by skillful miners but

$5,500 in gold at a cost of $10,500, a dead loss, as the

production cost twice as much as the values recovered.

Further, our admitted title was covered by liens be-

cause our lessees did not pay their men; and still fur-

ther the $5,500 gross produced at an expense of $10,500

came two-thirds from our ground and one-third from

the other ground. The total royalty was $826.60, and

our own gold two-thirds of that, or $551.06.

Notwithstanding all these facts and the further fact

that as to the Pioneer Mining Company, part of this

gold was extracted by the lessees of its predecessors be-

fore the Pioneer Mining Company became an owner in

the property, and to offset the liens permitted by these

lessees it has but $600 in its possession, a judgment is

given as against it in favor of the owner of the adverse

title, who, if he had mined his own ground, would have

done so at a greater cost than two to one, as our ground
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our ground and one-third from the disputed ground.

We respectfully ask that as plaintiff not only has

failed to show any right in himself to institute the

action, but has failed to prove any cause of action

against the defendants, or either of them, that this

Court reverse the judgment of the lower Court and

direct that the action be dismissed.

METSON, DREW & MACKENZIE,
Attorneys for Plaintiffs in Error.

E. H. RYAN,
Of Counsel.




